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THE EXECUTIVE AND THE COURTS. 

JUDICIAL REMEDIES AGAINST ADMINISTRATIVE ACTION. 

ONE of the most important results of the scientific study 
of law in Europe during this century is the general adop- 
tion of a single, dominant principle of classification. All law is 
coming to be grouped, not by rights or wrongs, but according 
to the relations which it governs. The fundamental division — 
one which dates, it is true, from very early times, 1 but which 
has been thoroughly worked out only by modern jurisprudence 
— is that which separates public from private law. This divis- 
ion, though hinted at in the Justinian Code, was not made the 
basis of the arrangement of that celebrated body of law, and 
was, probably on that account, ignored by Blackstone and his 
followers in their classification. Of late years, however, it has 
been made the basis of all legal treatises on the continent, and 
is gradually creeping into the English and American law. 2 

Public law — one of the two great portions of the law set off 
by this division, and the only portion we are to consider — may 
be defined as that part of the law which governs the relations 
of the state or its organs with other states or with persons real 
or artificial within the state itself. Where its force is limited 
by the extent of the state itself, it is sometimes spoken of as 
internal or national public law? This in its turn is divided into 
constitutional and administrative law. Constitutional law, as 

1 Holland, in his Jurisprudence, page 81, says the distinction "is beautifully worked 
out by Aristotle, who classifies offences according to those against whom they are 
committed. They are committed, he says, either against the state (rh koiv6v) or an 
individual (eVa rmv Koivwvoivruv). An assault is an injury to an individual, while 
avoiding military service is an injury to the state. (Rhet. i,,c. 13.) " Ulpian says: 
"hujus studii duae sunt positiones, publicum et privatum; publicum jus est quod ad 
statum rei Romanae spectat, privatum quod ad singulorum utilitatem." (Inst. 1. 1, § 4.) 

2 See Loriiner's Institutes, p. 537; Holland's Jurisprudence, pp. 77, 245; and Code 
of Iowa of 1874. 

8 In accordance with continental usage it may also be called simply public law : 
the public law/<w excellence ; droit public, Staatsrecht. 



534 POLITICAL SCIENCE QUARTERLY. [Vol.1. 

the term is here used, is not at all the equivalent of the Ameri- 
can conception of constitutional law, which embraces simply 
the law in the constitution and the judicial constructions of it. 1 
For, in order that a state have a constitutional law in the sense 
in which I am using the term, it is not necessary that it have 
a written constitution, or any laws differing in their process of 
making or of amendment from other laws; 2 nor again is every 
provision of a written constitution constitutional law. The 
majority of its provisions may be of this character, but it may 
also contain provisions of administrative law, or even of private 
law or parliamentary procedure, 3 as is often the case with the 
constitutions of our American commonwealths. Of course the 
American conception of constitutional law is valuable, and 
must always be borne in mind in those states which have a 
written constitution. For as the constitution can be amended 
only in a particular way, the law of the constitution, in case of 
conflict, overrides the ordinary statute law. But from the 
point of view of the relations which the law governs, this Ameri- 
can conception is valueless. 

What, then, is the conception of constitutional law as an 
integral portion of national public law, and how shall we dis- 
tinguish it from the other part of public law, viz., administrative 
law ? 

As definitions are proverbially dangerous, and as, in this case, 
all that have ever been given have proved inadequate to convey 
a clear idea of the distinction I wish to draw, I shall attempt to 
answer these questions by means of description and contrast. 

Constitutional law defines in a very general way the limits of 
the exercise of sovereignty. That is, it gives the territorial 
extent of the state, and declares who owe it allegiance and may 
demand protection from it, and what are their rights and duties. 
It determines what is the supreme authority in the state, what 
are its representative organs, how they are formed, and what 

1 1.e., we Americans classify our law according to the source from which it springs 
and the method by which it is made, rather than the relations which it governs. 
2 England, for example, has neither. 
'See Political Science Quarterly, March, 1886, vol. i., p. 27. 
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are their relations to each other, and what in the main are the 
ends which the particular state has in view. 

Administrative law then fills the places left open by constitu- 
tional law. It regulates all minor points in the entire political 
organization of the state, and governs the exercise of those 
functions which the state is obliged to assume in order to 
attain the ends laid down by its constitutional law. While con- 
stitutional law gives the general plan of state action, adminis- 
trative 1 law carries out this plan in its minutest details. 

There are many ways of classifying the rules of administra- 
tive law ; but in treating of those rules which govern the rela- 
tions subsisting between the government and the individual 
citizen, — which is the object of this article, — I shall arrange 
them according to the kind of administrative action which their 
execution brings into play. For the nature of administrative 
action determines the kind of remedy offered to the individual 
for the protection of his rights. From this standpoint of classi- 
fication, the rules of administrative law are of two kinds. They 
are either 

(1) Absolute, unconditional commands ; or 

(2) Relative, conditional commands. 

Commands of the first class simply direct all persons within 
the state, or certain classes therein, to do or not to do some 
given act, and punish the violation of their provisions with 
fine or imprisonment. Such rules of law are generally found 
in police laws, or in administrative ordinances issued by the 
administrative authorities within the state under a delegation of 
legislative power ; and the penalties provided for their violation 
are usually prosecuted before special police courts, either by 

1 Perhaps an apology and explanation should be made for the use of a term for 
which there is so little authority in the United States. I am trying to obtain a gen- 
eral classification of national public law applicable to any nation. If this classifica- 
tion — which is generally adopted at present in Europe — is correct, then, unless our 
law differs fundamentally from the law of every other state, we must on examination 
find in our law the rules which we have placed under the head of administrative law. 
To these rules we can give no better name than that already adopted by French and 
German lawyers. For we have already adopted the word " administrative " in describ- 
ing analogous relations. Thus, eg., we speak of reform in our governmental system 
as " administrative reform." 
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the ordinary prosecuting officers or by specially designated 
administrative officers. In many cases, in this country, the 
penalty is to be enforced by a simple civil action for debt prose- 
cuted before a competent court by some officer of the admin- 
istration. The tendency in all countries is to make them a 
part of the criminal law, and in such case the usual rules of 
criminal procedure are applied to them. In executing this class 
of administrative regulations, the action of government officers 
will of necessity be confined to calling the attention either of 
the prosecuting officers or of the competent courts to any viola- 
tions. Then the court is to impose the penalty. For the en- 
forcement of such rules there is thus no need of the exercise of 
any discretion on the part of administrative officers. They have 
simply to ascertain whether a rule of law has been violated. In 
case it has been, they do not even have the power to impose 
the penalty. Accordingly, if the system of criminal procedure 
is at all fair, as it is now in all fully civilized states, there is a 
guaranty that these unconditional commands will be enforced, 
so far as the individual is concerned, justly and impartially. 
On account of this fact, that no official discretion need be exer- 
cised in order to execute this class of rules, and that thus the 
individual is fully protected against the officers of the govern- 
ment, the whole system is more simple and more sure of appli- 
cation than any other that has yet been discovered. Therefore 
it is that the English and American administrative legislation 
has introduced this class of simple unconditional commands 
wherever it is in any way possible. We find them everywhere ; 
in the customs administration, in the administration of the in- 
ternal revenue, 1 in the sanitary laws, the highway laws, etc. 

But there are certain duties which the government of every 
state is called upon to perform, which it cannot perform under 
a system of absolute unconditional commands. No legislature 
has such insight or so extended a vision as to be able to put 

1 Here the law does not try to assess a tax on the individual, but confines itself in 
the main to stating under what conditions he may carry on a taxable business, trust- 
ing that if these conditions ate fulfilled, the amount of the tax determines itself. And 
that these conditions shall be fulfilled, it imposes fines and penalties on their non-ful- 
filment. 
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into the form of simple commands, addressed to the public at 
large, rules declaring who may or may not pursue those trades 
which the public sees fit to license, or what taxes each tax-payer 
or piece of property shall pay. All it can do is to determine in 
a general way and declare by enactment what requirements 
those persons who wish to pursue licensed trades must fulfil, 
and under what conditions and to what amount taxes may be 
levied upon persons or property. So we find a second class of 
rules of administrative law ; vis., conditional commands. In 
many cases the difference in form between these and simple 
unconditional commands is very slight. For many rules of law 
which are actually dependent for their application on the pres- 
ence of certain conditions are, in accordance with the desire for 
simplicity already noted, put into the form of simple uncon- 
ditional commands. Such, for example, are the regulations 
regarding the removal of nuisances, and the many rules whose 
object is to protect the public health. In order to enforce 
them, the existence of the conditions on which they depend 
must be proven ; so that though in form they may belong to the 
first class, in reality we have rules belonging to our second 
class — conditional commands. But in general the difference 
of form will be quite perceptible. There is no mistaking the 
difference in form between laws forbidding a person to do a 
given act, and laws which declare that certain persons only, — 
viz., persons of good moral character, — may receive a license to 
sell liquors by the glass to be drank on the premises, or that 
certain classes of persons shall pay direct taxes at a certain rate 
of taxation. In the first case the way to execute the law is, as 
we have seen, to arrest and punish all persons who violate it ; 
while in the other cases, before the law can be executed at all, 
it must be decided whether a given person who wants a license 
is of good moral character, and whether a given person or piece 
of property is exempt or liable to taxation, and what amount he 
or it, when liable, must pay. In other words, the existence of 
the conditions provided for by the law must be ascertained. 
Furthermore, it must be ascertained by an administrative officer 
of one kind or another, whose action supplementing the law is 
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absolutely necessary for its execution. And such administra- 
tive officer must in the performance of this duty exercise a wide 
discretion. 1 

The determination reached by officers who have to exercise 
such a discretion is called in the English and American law an 
order, warrant, precept, or decision ; and in the French law an 
" administrative act." It is to be enforced either by an admin- 
istrative proceeding carried on by some competent administra- 
tive authority or authorities, 2 or by an appeal to the courts, 
which in some cases may, in other cases may not, question the 
validity of the act to be enforced. 

In the performance of these duties the officers of the gov- 
ernment are thrown into a daily contact with individuals. 
The government demands that the individual shall make sacri- 
fices of his interests for the benefit of the public at large and 
of the state. It requires of him the payment of taxes, whose 
amount, in case they are direct, its officers must determine ; it 
demands that he shall so use his property that it may not 
become an injury or an annoyance to the public ; it requires 
that only certain persons shall follow certain occupations. 
And in all these cases the individual may claim that the officers 
of the government who are enforcing its demands have not 
acted in accordance with the law ; or have not treated him 
fairly as compared with other individuals ; or have decided 
contrary to the facts, where the decision is of a question of 
fact. Now for the decision of these conflicts between individ- 
uals and administrative officers, some means must be offered — 
some "administrative jurisdiction," if we may borrow from 
European jurisprudence a technical term as appropriate to 
our legal system as to the European. If no means are offered 
for the decision of such contests, the individual will be left at 
the mercy of government officers. It is true, of course, that 

1 Where an officer is to determine the value of a piece of property assessed for 
taxes, he must be given far greater discretion than the officer who is to enforce a high- 
way ordinance (or law) declaring that no one shall drive faster than seven miles an 
hour. In the latter case we may say no discretion at all is exercised. 

2 An example of such a proceeding is a sale of property for the non-payment of 
taxes. 
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there are other means of holding officers to the impartial per- 
formance of their duties, such as criminal prosecutions and 
civil suits for damages ; but on the completeness of the " admin- 
istrative jurisdiction " depends in great measure the fulness of 
the protection offered to individual rights. For when a person 
is injured by an officer's non-performance or mal-performance 
of his duties, the criminal punishment of the officer, however 
satisfactory to the lower nature of the person injured, does not 
remedy the wrong ; and suits for damages will be of little use 
if the officer is incapable of satisfying a judgment. So we must 
have an " administrative jurisdiction " of some sort. 

Granted this necessity, in what manner shall it be met ? What 
sort of "administrative jurisdiction" shall be adopted? Such 
jurisdiction assumes always one of two forms : either it is de- 
veloped in the ordinary courts, or there are established for the 
trial of administrative questions separate courts, whose organ- 
ization varies greatly in different countries. 1 

Let us take up first our own country, where the plan adopted 
is the same as in England. Here we find the highest develop- 
ment of the first of the two methods ; i.e., the formation in the 
ordinary courts of a special jurisdiction of administrative ques- 
tions. There are, except in rare cases, no special courts for the 
trial of administrative cases. But there are special remedies 
offered in the ordinary courts, which have been developed in 
accordance with the needs of the individual who is at variance 
with the administration, and which therefore take different form 
according to the nature of his needs. 

It will be seen on examination that his possible needs will be 
three in number. The dissatisfied individual will desire either, 

(1) That a definite act be done, which by law should be 
done, but which the proper administrative officer or authority 
refuses to do ; or 

(2) That an administrative officer or authority refrain from 

1 By another and third system, the consideration of administrative questions may 
be forbidden to the courts, and the decision of such questions reserved to the admin- 
istration. But in this case there is no judicial remedy at all; and we are at present 
considering judicial remedies only. 
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doing an act which such officer or authority proposes to do ; or 
from executing an order or regulation which such officer or 
authority has already issued ; or 

(3) That the decision of an administrative officer or author- 
ity, with which the individual in question is dissatisfied, be re- 
viewed, in the hope that a decision more favorable to his inter- 
ests may be obtained. 

The remedies correspond to these wants : 

Where one wants a given act to be done, he may have re- 
course to the extraordinary legal remedy found in the writ of 
mandamus. 

Where one wishes to prevent the doing of an act by the 
administration, he may have recourse to the equitable remedy 
found in a bill of injunction. 

Where one wishes to have a decision of the administration 
reviewed, in the hope of obtaining one more favorable, he may 
have recourse to the extraordinary legal remedy found in the 
writ of certiorari} 

Now the leading principle which runs through the law gov- 
erning all of these remedies is that no recourse may be had to 
them in order to control the discretion of an administrative 
officer. 2 And in addition to this, special limitations have been 
put by the courts on the use of some of these remedies, which 
tend to decrease greatly their efficiency. Thus, to obtain an 
injunction, it is not sufficient that the act to be enjoined be 
illegal, but the party asking for an injunction must bring his 

1 There are still two other remedies : the writ of prohibition, which has fallen 
into almost complete disuse as an administrative remedy; and the writ of habeas 
corpus, for whose use there is now very little occasion, as detention of the person 
(except as a result of a conviction by a court) is not often a means of enforcing 
the rules of administrative law. But it is still made use of ; e.g., in the recent case 
against the Immigration Commissioners of New York, for detaining a Mormon im- 
migrant on the ground that he was a pauper. — The writ of quo warranto is used only 
to try the title to office, and is therefore not a means for protecting individual rights 
in general, but only the particular right to an office. 

2 This principle is so well settled and so generally known, that it is almost super- 
fluous to cite cases. These may be found in great numbers in any of the legal treat- 
ises on these subjects. See, however, for the mandamus, Kendall vs. United States, 
12 Peters, 524; for the injunction, Gaines vs. Thompson, 7 Wall. 347; for the certio- 
rari, People vs. Commissioners, 30 N. Y. 72. 
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case under one of the special heads of equitable jurisdiction. 1 
Again, it is difficult if not impossible to have recourse to the 
remedy by mandamus, in case the officer .whose action it is de- 
sired to force, is one of the high executive state officers. This 
is so even where the duty in question is not discretionary, but 
ministerial in character. 2 

To the rule that official discretion will not be controlled by 
the courts, there are, however, several exceptions. 

In the first place, the courts in their decisions have narrowed 
the conception of official discretion to such an extent, that they 
really do control it in many cases. Thus the New York courts 
have held that a statutory power of removal for cause does not 
confer discretion, and the exercise of it may be controlled by 
the courts. 8 

The second exception to the rule that courts will not attempt 
to control the discretion of public officers is established by 
certain statutes. In certain cases it has been expressly enacted 
that use may be made of one of the extraordinary legal remedies 
to review the decision of a pure question of fact, even when the 
officer who renders the decision has full discretion. This has 
been done most frequently in the financial administration ; for 
at no time can the individual so easily come into conflict with 
the government as when it exercises its taxing power, and 
nowhere is there so much need of protection for individual 
rights as in the decision of the concrete question, how much 
taxes a given person must pay. The suffrage for all officers 
who decide what shall be the grand total of moneys to be raised 
by taxation may be made as wide as possible, and popular 
opinion as to the amount of taxation be thus voiced ; and all 
the most minute details concerning the levying of the direct 
taxes may be fixed by legislation : but the power of deciding 
what precise amount of taxes a given individual shall pay must 

1 Green vs. Mumford, 5 R. I. 472, 475. 

2 For an interesting discussion of this point, see High on Mandamus, § 1 18 et seq. 
8 Matter of Nichols, 6 Abbott's New Cases, 494; People vs. Fire Commissioners, 

72 N. Y. 445. It is greatly to be regretted that the courts have seen fit to narrow 
executive discretion in this particular instance; for the existence of executive respon- 
sibility depends upon a complete and untrammelled power of removal. 
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be given to an administrative officer. For though the tax rate 
may be fixed by law, the basis on which it is levied — i.e., the 
assessed valuation — is fixed by the assessors, and will in most 
cases not represent the opinion of the persons whose property 
is taxed. This has always been a weak point in our system, 
because the discretion which the general rules of our law 
grant to assessors runs great danger of being abused. 1 It is 
probably for this reason that in some states the attempt has 
been made to extend by statute the realm of the certiorari so 
that the decision of the question of fact — i.e., the assessed valu- 
ation of taxable property — may be reviewed by the courts. A 
good example of this is found in the laws of New York, 2 
by which an appeal by certiorari may be taken to the courts 
from the decision of tax-assessors who have assessed property 
illegally, unequally, or unfairly. By this statute the courts may 
control the discretion of the assessors and may substitute a new 
decision for that appealed from. 8 Another example of this 
second class of exceptions to our rule is found in a recent New 
York law, 4 which amends the laws regulating the sale of intoxi- 
cating liquors in all large cities in such a way as to permit any 
person who has been refused a license to apply to any court of 
record in the city, or a judge thereof, for a mandamus to 
compel the issue of the license. If the court finds that the 
license has been arbitrarily refused, or refused without good or 
valid reasons, it may by order direct the excise officers to grant 
the license. 

Finally there are, in every state in our Union, statutory rem- 
edies which allow an appeal either to the higher administrative 
officers or to specially appointed commissions, which may review 

1 This is especially true in the cities, where the assessors often are appointed and 
salaried officers. In the country the usual method of filling this office is by election. 

2 L. 1880, ch. 269. This law is simply an extension to the whole state of L. 1859, 
ch. 302, § 20, — now § 821 of the New York Consolidated Act, L. 1882, ch. 410, — 
which first provided for appointed and salaried assessors for the city of New York. 

3 For other examples see Burroughs on Taxation, ch. xiii. 

4 L. 1886, ch. 496. This is the famous Sheridan Shook excise bill. It is a bad 
law, not because it permits the use of mandamus against the Excise Commissioners 
when they arbitrarily refuse a license, but because it does not also permit persons 
interested to appeal to the courts when a license \s granted to an improper person. 
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the decision of questions of fact and discretion. These com- 
missions are often provided for in the highway laws, and are 
allowed to review on appeal such decisions as the following : 
e.g., decisions fixing the direction which a road shall pursue, or 
the damages to be paid for land taken for public use. 1 

Instances where an appeal has been granted to a higher 
administrative officer from the decision of a subordinate, may 
be found in the United States customs and internal revenue 
administration. Here, as is well known, the statutes 2 provide 
that an appeal can be taken from the decision of a collector, in 
the one case to the Secretary of the Treasury, and in the other 
to the Commissioner of Internal Revenue ; and that only after 
an adverse decision on such appeal can recourse be had to the 
courts. This power of control over the collectors granted to 
the Secretary of the Treasury might have developed into a 
remedy of great efficiency to the individual, were not the idea 
so general in this country that the executive is to be regarded 
as an engine of tyranny and that recourse must be had to the 
courts for all protection of individual rights. In consequence 
of the attitude of the public, and the certainty, in all important 
cases, of an eventual appeal to the courts, the decisions of the 
Secretary have degenerated into formal confirmations of the 
collectors' decisions. 8 

We find in the administrative law of the separate states sim- 
ilar instances of this appeal from lower to higher officers. Take 
for example the appeal allowed by the New York law 4 to the 
Superintendent of Public Instruction from any act or decision 
of the school authorities pertaining to the common schools. 
The decision of the superintendent is final, and not subject to 



1 Sometimes, even, the review of such decisions is put in the hands of one of the 
courts. So in the New York Rapid Transit Act. 

2 U.S. Revised Statutes, sees. 2931, 3220. 

3 This, at least, is the popular belief; and, as far as the effects are concerned, the 
belief is the same thing as the fact. The individual appeals from the Secretary's 
decision because he does not think it impartial; and if he will not accept the decision 
as impartial, why should the Secretary trouble himself to make it so? We have here 
a " vicious circle " of cause and effect. 

* Consolidated School Act of 1864, title xii. 
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review in any place or court. The power thus given to appeal 
does not, however, preclude a person from having recourse to 
the courts. 1 The object of the legislature in granting this 
power was, in the language of the Supreme Court, 2 to afford 
"a cheap and expeditious mode of settling most, if not all, 
the difficulties arising in course of the execution of the law 
organizing and regulating the common schools." This seems 
to have been more successful than the appeal in customs cases, 
for reference to the reports of the Superintendents of Public 
Instruction shows that the number of appeals to that officer is 
constantly increasing. 

But, with these few exceptions, the rule in this country is that 
recourse is to be had to the ordinary courts against the objec- 
tionable decision of an administrative officer ; that the nature 
of the remedy varies in accordance with what is wanted ; and 
that the action of the court must be confined to questions in 
whose decision the administrative authority has no discretion, 
the discretion of the administration being uncontrolled. Such 
is the answer, then, that has been given by American juris- 
prudence to the problem we are considering. Copying in great 
part the English system, it has formed in the ordinary courts a 
special "administrative jurisdiction." 

The typical country, whose answer has been the formation of 
special administrative courts, is France. A consideration of 
these courts will be interesting and valuable, both because they 
have, with some modifications, been adopted in the larger part 
of Germany and are now an essential part of the administrative 
system of both countries, and because their purpose and func- 
tions are generally misunderstood by foreigners. As eminent 
an author as Mr. Dicey gives a false impression of them. His 
idea of them is given in the following passage : 

If we take France as the type of a continental state, we may assert 
with substantial accuracy that officials (under which word should be 
included all persons employed in the service of the state) are in their 
official capacity protected from the ordinary law of the land, exempted 

1 Ex parte Bennett, 3 Denio, 175. * Ibid., p. 177. 
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from the jurisdiction of the ordinary tribunals, and subject in many 
respects only to official law administered by official bodies. 1 

The impression given by these passages is that these adminis- 
trative courts have been created and are maintained for the 
purpose of trying suits brought against public officials, and that 
in them a system of law is administered, differing from that of 
the ordinary courts. Let us now examine the constitution and 
functions of these courts, and see if this impression is correct. 
To understand them a slight rteumt of their history will be 
necessary. 

Before 1789 the chief judicial bodies in France were the 
parliaments, which were composed of members of the privi- 
leged classes. The position of member of a parliament was 
venal, and therefore independent of the king. The powers of 
the parliaments were never clearly denned, and in the general 
confusion, prevalent at the time, as to the distribution of the 
three great powers of government, they often tried to assume 
powers which properly belonged to the king. When Louis 
XVI. came to the throne, in 1774, it was seen that great re- 
forms in the administration of the government and in the social 
condition of the French people must be undertaken. For this 
purpose the king chose Turgot as one of his ministers. The 
reforms which Turgot endeavored to introduce did not meet 
with the approval of the privileged classes. Naturally the par- 
liaments opposed these reforms, refused to register the various 
edicts 2 issued by the king, encroached upon the royal power by 
issuing decrees, and tried to hinder the action of royal officers 
by issuing injunctions against them, and citing them to appear 
before them. 3 When the liberal elements obtained control of 
the Constituent Assembly, this action of the parliaments was 
remembered, and the principle, already enunciated by Montes- 
quieu, 4 that the three powers of government must be entrusted 

1 Dicey, The Law of the Constitution, p. 179. See also pp. 196, 197. 

2 So, for example, the edict abolishing the corvee, or enforced labor of the peasants. 

3 Aucoc, Conferences sur l'administration et le droit administratis t. i., pp. 17, 

5* 

* Esprit des Lois, livre xi., ch. vi. 
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to different authorities, was incorporated into the celebrated 
"declaration of the rights of man and of the citizen." 1 

Montesquieu's principle was thus adopted, but not in such a 
way, as with us, as to give the judicial authority a control over 
the administration. On the contrary, the administrative authori- 
ties were not to be interfered with in the discharge of their func- 
tions by any act of the judiciary. 2 Judicial and administrative 
functions were to be separated, and forever remain distinct one 
from the other. Judges might not, under pain of forfeiting 
their positions, interfere in any way whatever with the acts of 
officers of the administration, nor cite such officers before them 
on account of their performance of their duties. 8 For, said the 
Constituent Assembly : 

The constitution will be equally violated, if the judiciary may meddle 
with administrative affairs and trouble administrative officers in the dis- 
charge of their duties. . . . Every act of the courts of justice which 
purports to oppose or arrest the action of the administration, being 
unconstitutional, shall be void and of no effect. 4 

This, then, is the origin of the great principle of the separa- 
tion of powers which underlies all French law, and whose main 
object, it will be noticed, is not so much to protect tyrannical 
and oppressive officials as to ensure the continuous activity of 
the administration and the validity of its acts. 6 The prohibi- 
tion placed on the courts, and the means provided for deciding 
what acts are administrative acts and are thus out of the compe- 
tence of the courts of justice, are called the garantie rtelle of 
the principle of the separation of powers. This garantie rtelle, 
as its name indicates, protects, not the official personally, but 

1 Art. xvi. : " Qu'une soci£t£, dans laquelle la garantie des droits n'^tait pas assuree 
ni la separation des pouvoirs dlterminee, n'avait pas de constitution." 

4 L. 22 dec. 1789-8 Janvier, 1790, § iii., art. 7, sur la constitution des assemblies 
administratives de department et de district. 

3 L. 16-24 aout, 1790, titre ii., art 15, sur l'organisation judiciaire. 

4 Instructions annexed to the law last cited. 

5 The importance of this principle of the separation of powers and the benefits to 
be derived from it will be appreciated if we recall the many cases which have occurred 
recently, in which the courts of the city of New York have, by means of injunctions, 
restrained police officers from preventing palpable violations of the law. A good 
collection of these was made in an editorial in the New York Times of April 23, 1886. 
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his acts — prevents their being reversed or even considered by 
the judiciary 1 — and the principle of the separation of powers 
thus guaranteed means that when an administrative officer has 
done an act connected with his duties (e.g., granted or refused 
a license or made a valuation), the ordinary courts of justice 
may not directly, nor indirectly by entertaining suits for dam- 
ages, review it, interfere with it, or hinder its execution. 

The adoption of this principle, as we have seen, was due in 
great part to the unpopularity of the courts at the time when 
France was reorganized in the last century. Repeated attempts 
have been made to break it down and enlarge the competence 
of the ordinary courts, but the principle is to-day as strong as 
ever. What is it now which has led France to cling to this 
principle, which to many might appear to curtail individual 
rights ? 

The explanation is that, owing to the exclusion of the ordi- 
nary courts from the consideration of administrative questions, 
there has been developed a series of remedies which are cheaper 
and more effective than any that could be found in the ordinary 
courts. When the principle of the separation of powers was 
adopted, it was seen that some remedy must be offered to the 
individual against the acts of government officers. Access to 
the courts had been denied him, and if no means of appeal were 
given, he would be completely at the mercy of subordinate 
officers. There was formed, therefore, a most extended system 
of appeals from lower to higher administrative officers. It was 
very easy to do this in France, on account of the great central- 
ization of the administrative system. From the ministers down, 
through their assistants and deputies, and the prefects and sub- 
prefects, to the mayors, almost all officers of the land, central 
and local, were appointed and removed at the pleasure of the 
central government or its agents. The power of direction was 
complete ; the administrative control, very strong. The higher 

1 Formerly there was, in addition to this garantie riellt, also agarantie fersonnelle, 
which did really protect officials from suits in the ordinary courts. It seems, how- 
ever, that since the decree of September 19, 1870, it no longer exists, and that officials 
may be mulcted in damages for overstepping the bounds of their competence. The 
question is, however, a very difficult one to settle. 
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officers might thus, in almost all cases, review on appeal the 
decisions of their subordinates. Accordingly, the first laws 
which regulated the system of remedies established such 
appeals to the higher officers of the active administration. 1 

But care was soon taken to give the decision of the most im- 
portant of these questions to authorities not immediately con- 
nected with the active administration, 2 to bodies more or less 
judicial in character. The active administration ceased to be at 
the same time party and judge. The plan was so successful that 
the jurisdiction of the most important administrative courts, the 
council of state and the councils of the prefecture, has been more 
and more extended ; so much, indeed, that the latter, though 
legally special tribunals, are practically courts of general juris- 
diction. They are special courts in that each branch of their 
jurisdiction must be based on some special statute, while all 
unenumerated matters belong to the residuary general jurisdic- 
tion of administrative officers. But the special statutes con- 
ferring jurisdiction have become so numerous, and embrace such 
a variety of subjects, that the administrative courts have now a 
far more important part to play than administrative officers in 
the decision of these quasi judicial matters. Further, as appeal 
may be taken to the council of state from the decisions of 
administrative officers acting judicially, as well as from those 

1 Thus the law of September 7-1 1, 1790, gave to the departmental and district assem- 
blies — bodies resembling our boards of supervisors and county commissioners — the 
power to decide questions both of law and fact relative to the direct taxes. Other 
laws allowed the departmental assemblies, either of their own motion or on the com- 
plaint of an individual, to quash the illegal acts of the district, municipal, and com- 
munal officers; and, finally, the king, with the advice of his council of ministers, 
could in the same way quash the illegal acts of the departmental and district assem- 
blies. L. 14 dec. 1789, art. 55-60; L. 22 dec. 1789-8 Janvier, 1790, art. 28; L. 
15-27 mars, 1791, art. 27, 32; L. 27 avril-25 mai, 1791, art. 14, 17; L. 7-14 oct. 1790. 
The constitution of the year III tended simply to enlarge the competence of the min- 
isters in deciding alone and not in council. 

2 Two laws of the year VIII created the councils of the prefecture (L. 28 plu- 
vi6se, an VIII), and made the council of state an appellate tribunal to review the 
decisions of the ministers and these councils of the prefecture (const. 22 frimaire, an 
VIII). Special courts were formed for special branches of the administration; e.g., 
the councils of revision for matters concerning enlistment of the army; assessment 
commissions for determining what assessments property especially benefited by local 
improvements should pay; and others. 
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of administrative courts, the decision of administrative cases in 
last resort is always vested in an authority completely separated 
from the active administration. 

These administrative courts are of two general kinds : per- 
manent and temporary. Temporary courts are called together 
for the decision of special questions. They resemble our com- 
missions established for laying out roads or for deciding upon 
the assessment of property for local improvements. They 
are not characteristic of the French system of administrative 
jurisdiction, and need not be considered. Our attention will 
be directed solely to the permanent courts, the most important 
of which are the councils of the prefecture and the council of 
state. These are, as their names indicate, councils as well as 
courts ; and it is often necessary that the president, ministers, 
or prefects ask for their opinion before taking important admin- 
istrative measures. 

The organization of the council of state is governed by the 
laws of May 24, 1872, and July 13, 1879, and is very compli- 
cated. Its main features are as follows : (1) The personnel, 
when it acts as an administrative court (section du contentieux), 
is completely separated from the active administration. This 
is not the rule when it acts as an advisory council. Its mem- 
bers are appointed by the president, and may be removed by 
him almost as easily as any administrative officer. (2) The 
qualifications for office are such as to bring in only men who 
have had long experience as administrative officers. 

There is attached to the council, as well as to every adminis- 
trative court, a representative of the government. His position 
is quite different from that of an American district attorney ; 
e.g., he has not the initiative in the prosecution of police penal- 
ties (in those few instances where the administrative courts 
have jurisdiction of this class of cases). He is to draw conclu- 
sions and give his opinion on every question of fact and law, 
in all cases, since the public has always an interest in these 
administrative questions. In so acting he is not, however, the 
simple advocate of the administration, but is rather an amicus 
curice, who is always present to enlighten the court, and who is 
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to defend or oppose the claims of the administration in accord- 
ance with the facts of the given case. 1 

The other court of special importance is the council of the 
prefecture. There is one in each department. Its organization 
is quite simple. It is composed of the prefect, as president, 
and of a certain number of councillors — varying in the differ- 
ent departments. They are appointed, and may be removed, 
by the president of the republic ; and must be twenty-five years 
of age, licentiates of law, or have been for ten years in the pub- 
lic service; no councillor can have any other public employ- 
ment or any other occupation. 2 Thus they are all professional 
officers, with a tenure dependent entirely on the executive. 

Although by law the prefect is the president, and decides in 
case of a tie vote, in practice he seldom acts ; 8 so that in the 
council of the prefecture there is practically the same separa- 
tion of the personnel of the active administration from that of 
these administrative courts that we found in the council of state. 
We find the same attempt to fill the position of councillor with 
men experienced in administrative affairs ; and we find also a 
representative of the government whose duties are the same as 
those of the corresponding officer in the council of state. 

The only great difference between the organization of these 
administrative courts and that of the ordinary courts is that the 
tenure of the judges is not protected against the executive. 
This fact has often caused foreigners to reproach the French 
for preserving their system, and has led in France itself to 
violent attacks upon it. The last one was made in 1871, 4 when 
the proposition was made to abolish the councils of the prefec- 
tion. This led to a very interesting discussion of the matter in 
the Soci/t/ de legislation compare"e h In the course of this dis- 
cussion, M. Aucoc, the author of the celebrated Lectures on 
Administration, claimed that this tenure of the administrative 
judges was of great advantage. It enabled them, he pointed 
out, to be at the same time members of the different advisory 

1 Aucoc, Conferences, t. I, p. 415. 3 Aucoc, t. 1, p. 489. 

2 L. 21 juin, 1865. « Journal Officiel, mai 24, 27, 29, 3a 

5 Bulletin de la Sociiti, 1872-73, pp. 211, 275. 
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administrative councils, which are placed at the side of govern- 
ment officers ; and, as members of such councils, they were 
consulted by the active administration, and thus acquired a 
special knowledge of the law which was of great value, not only 
to the government itself, but also to the citizen. 1 But this view 
has not been accepted in other continental countries. In Prus- 
sia, where administrative courts have recently been established, 
a tenure of office independent of the executive has been 
adopted for the judges. 2 The objection is, however, purely 
theoretical. The decisions of the French administrative courts 
have not been so restrictive of private rights as those of the 
ordinary courts of justice where the judicial tenure is indepen- 
dent of the government. The following case, which is only one 
of many, is fairly illustrative of this point. A royal ordinance 
of November 15, 1846, gave the prefects the right to regulate 
the movements of all carriages about railway stations. In 
order to obtain regular communications between the railway 
station of Fontainebleau and the city itself, the railway com- 
pany entered into negotiations with an owner of carriages to 
meet all trains. This man demanded a monopoly. At the 
request of the company, the prefect issued a general ordinance 
which forbade all carriages but those of this contractor to enter 
the court of the station. The proprietor of a hotel in Fontaine- 
bleau, who had been in the habit of sending an omnibus to 
meet travellers at the station, claimed that the ordinance was 
illegal. As the criminal courts have jurisdiction of suits for 
penalties for the violation of legal ordinances, the matter came 
up before a police court, and on appeal finally reached the 
highest of the ordinary judicial courts, the court of cassation. 
This body decided that the ordinance was legal, and that the 
hotel proprietor must pay the fine incurred by its violation. 8 
Now, according to the French system, there is a further remedy. 
Any one may appeal directly to the council of state and claim 
that any administrative act, such as an ordinance or an order, is 

1 Ibid., pp. 298, 299. 

2 Loening, Lehrbuch des deutschen Verwaltungsrecht, S. 803. 

3 Arrets de la Coui de Cassation, 6 decembre, 1862; 25 aoftt, 1864. Affaire Lesbats. 
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invalid on the ground that the officer issuing it has exceeded 
his powers. The hotel proprietor made use of this remedy, and 
the council of state declared the ordinance to be invalid, because 
the police power given to the prefect might not be employed to 
create a monopoly. 1 Cases like this show that the tenure of 
the administrative judges has not been productive of evil results 
in France. 

What now is the exact jurisdiction of these courts ? This 
will, as in all countries, depend upon the nature of the adminis- 
trative law, whose rules naturally fall into the two classes of 
unconditional and conditional commands. For the first, as we 
have seen, there is no need of an " administrative jurisdiction," 
since they can be enforced in the same way as the criminal law. 
The work of the administration is confined to calling the atten- 
tion of the criminal courts to the fact of their violation. But 
notwithstanding this fact, an exception to the usual rule has 
made the council of the prefecture a police court, in which 
penalties for the violation of certain police regulations are pre- 
sented. 2 

The usual rule in France, as with us, is that the decision as 
to the violation of the absolute commands contained in the 
administrative law, and the imposition of the penalties, is a part 
of the jurisdiction of the ordinary police courts. 8 

We come, then, to our second class of administrative rules, — 
the conditional commands, — for whose impartial execution the 
existence of an "administrative jurisdiction" is, as we have 

1 ArrSts du Conseil d'Etat, 25 fevrier, 1864; 7 juin, 1865. M. Aucoc refers, in the 
discussion above mentioned, to other cases in which the council of state has been 
much more careful in protecting private rights than the court of cassation. Bulletin 
de la Societi de legislation compare" e, 1872-73, p. 299. 

2 De Praneuf, Jurisdictions administratives et particulierement des Conseils de Pre- 
fecture, chapitre xv. 

3 In fact, from this rule arises the one great exception to the principle of the sep- 
aration of powers. For the article of the penal code on which this competence of 
the ordinary police courts is based (Art. 471, No. 15, Code Penal) gives them the 
power to impose penalties for the violation of all ordinances legally made. This has 
been construed by the courts as giving them the power to decide what are legal ordi- 
nances; and when they think an ordinance is not legal, they simply refuse to impose 
a penalty. The ordinary courts do thus, in this one case, practically revise the acts 
of the administration. (Ducrocq, Cours de Droit Administratif, 6 rae Edition, t. i., § 652.) 
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seen, necessary. It is the consideration of the questions arising 
in the execution of these commands which is the main function 
of the French administrative courts. They have, it is true, 
other functions to discharge, but these are not logically required 
by the nature of their jurisdiction. In some cases, also, ques- 
tions which logically would be decided by them have been 
placed by special laws in the competence of the ordinary courts. 
Finally, decisions of a purely political character are not suscep- 
tible of appeal either to the administrative or to ordinary judicial 
courts. 1 But outside of these exceptions the rule is, as stated, that 
it is the duty of the administrative courts to decide questions 
arising from the attempt on the part of the administration to 
execute the conditional commands contained in the administra- 
tive law. On account of the fact that courts of special jurisdic- 
tion decide these questions, and in the main decide nothing else, 
it has been unnecessary to differentiate the remedies so much 
as with us. In general, whatever sort of relief is demanded by 
the individual having recourse to the courts, the form of the 
remedy is the same. It is a simple appeal from the act com- 
plained of, and a request that justice be done. It thus covers 
the ground occupied by all our special remedies, both legal and 
equitable. But it is not from every act of an administrative 
authority that such appeal can be taken, but only from an 
act applying to a special case, like an order or precept ; and 
the act must have, as its immediate effect, the violation of 
an actual right founded on some law, ordinance, or contract. 2 
The French law makes a clear distinction between such a 
right and the simple interest that one may have in obtaining 
a decision different from the one made. This distinction may 
best be made clear by an example which is given by M. Ducrocq. 
A French law forbids any citizen to change his name without 
the authorization of the president. No person is considered to 
have a right to change his name, and in refusing to authorize 
such a change the president violates no right. Therefore no 
one can appeal to the administrative courts from a decree 

1 Ducrocq, t. i., p. 233; Aucoc, t. i., p. 442. 

2 Aucoc, Conferences sur l'administration, t. i., p. 427. 
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which refuses to authorize such a change. But in case such 
a decree does authorize a change, the right of a third person 
may be injured, since a family name is considered to be of 
the nature of property. Therefore an appeal is allowed to an 
interested third person in such a case. 1 This distinction cor- 
responds somewhat to that drawn in the American law, between 
discretionary and ministerial acts. But the American distinc- 
tion is much less liberal than the French ; for with us the 
possibility of invoking the " administrative jurisdiction " of the 
courts depends simply on the question whether by law the act 
appealed from is ministerial in character, and not at all on the 
question whether a right is involved. The French law rarely, 
if ever, extends the executive discretion so far as to deny the 
individual the right to have an administrative decision reviewed 
where an actual right is invaded. Our law sometimes does this. 
In New York, until quite recently, the discretion of assessors 
in valuing property for the assessment of direct taxes was un- 
limited. In France these direct-tax cases constitute the largest 
part of the appeals to the councils of the prefecture. 2 

This, then, is the general rule ; that appeal may be had to 
the administrative courts from all administrative acts whose 
immediate effect is to violate a right founded on a law, ordi- 
nance or contract, but not from acts injuring simple interests. 
To the limitation contained in this rule there are certain excep- 
tions. Certain acts which do not violate rights, but simply 
injure interests, may be made the subject of an appeal. For 
example, the authorization of the prefect or sub-prefect is re- 
quired for the establishment, in certain places, of certain kinds 
of factories by which the public health might be endangered. 
Now, no one has an absolute vested right to establish such a 
factory, nor has any one a vested right that such a factory shall 
not be established. Nevertheless, in this case, parties inter- 
ested may appeal from the decision of the prefect or sub-prefect 
granting or refusing such an authorization. 8 

1 Ducrocq, t. i., § 249. 

2 Of 331,000 cases decided in 1875, 324,000 were direct-tax cases. Bulletin offi- 
ciel du Ministere de l'lnteneur, 1876, p. 591; cited in Aucoc, t. i., p. 535. 

3 Bceuf, Droit Administratif, 1886, p. 448. 
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In addition to this general appeal to the competent adminis- 
trative courts, — an appeal to which has been given the name 
contentieux administratif, — there is a further remedy which 
may be of great value in the protection of individual rights. 
This is the direct appeal to the council of state, in case of ex- 
cess of powers. It was originally based on a law of 1790. 1 On 
the basis of this law, the council of state established in its de- 
cisions a most wide-reaching method of appeal, which received 
its final legal sanction by the law of May 24, 1872. 2 The 
appeal may be taken from any act of any administrative au- 
thority, whether the act be an order or a general regulation. 
The definition given to the phrase " excess of powers " is equally 
broad. It is not necessary, as is usually the case in the admin- 
istrative courts, that the decision appealed from violate an 
actual right. The person appealing may have an interest sim- 
ply; i.e., the matter may be one in which the administration 
has discretionary powers in the French sense. 8 The appeal 
does not, however, suspend the execution of the decision, order, 
or regulation appealed from ; 4 and the decision of the council 
simply affirms or quashes such decision, order, or regulation — 
i.e., the council may not amend the wrong decision or substitute 
another for it. 6 

There are three grounds, according to the decisions of the 
council, upon which this appeal may be based. (1) The agent 
making the decision appealed from may have encroached upon 
the powers of another authority, which may be either the legis- 
lative, judicial, or another executive authority. Thus a prefect 
who issues an ordinance forbidding riparian owners of non- 
navigable streams to place obstructions on the bank, where 
there was to be a highway, encroaches upon the legislative 
power, to which is reserved the right of imposing an easement. 6 

1 L. 7-9 Oct., 1790. Art. 3 reads : " Les reclamations d'incomp&ence a 1'egard des 
corps administratifs ne sont, en aucun cas, da ressort des tribanaax, et doivent etre 
portees au roi, chef de l'administration generate." 

2 Law reorganizing the council. 

3 Aucoc, t. i., p. 459. 

4 Arrets du Conseil, 5 mai, 1877, affaire Lammomer-Carriol. 

5 Aucoc, t. i., p. 459. 

6 ArrSts du Conseil, 15 dec., 1833, Gilbert et autres. 
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(2) The administrative agent may not have followed the for- 
malities which the law requires for the performance of a given 
act. Thus the law regulating the exercise of the right of emi- 
nent domain requires that the work shall be declared of public 
utility, and that this declaration, which is often made by a de- 
cree, shall be preceded by an investigation. The omission of 
this investigation constitutes an excess of powers. 1 (3) The 
excess of powers may consist in the fact that an administrative 
officer has not used his power for the purpose for which it is 
given him. The case, already cited, 2 in which a monopoly of 
access to a railway station was granted by an ordinance, the 
prefect issuing the ordinance having simply the police power 
over the station, is a good example. 

This remedy is of great advantage to the individual citizen. 
Take, for example, the case where an authority issues a general 
ordinance with penalties attached to its violation. An indi- 
vidual whom it particularly affects may not wish to test its 
validity by first breaking it and then, when he is prosecuted 
before a police court, claiming that it is invalid. Rather than 
do this he will often prefer to obey it, although he may 
thereby suffer sensible loss. But by the method of appeal here 
described he may test its validity directly. The procedure is 
simple and inexpensive, and a decision may be reached very 
quickly. 

Our remedy of certiorari operates in somewhat the same way, 
except that it can be employed only against special acts, like 
orders or precepts. Our law affords no method of directly 
attacking an ordinance or regulation. 8 

Such is the jurisdiction of the French administrative courts. 
They have been formed, not for the trial of suits against adminis- 

1 ArrSts du Conseil, 9 juin, 1849, de Carbon et consorts. 

2 See above, pp. 551, 552. 

3 The cases hold that the only means by which courts can interfere to annul 
directly an administrative act, viz., the writ of certiorari, may not be made use of 
in the case of acts of a legislative character. People vs. Board of Health, 33 Barb. 
344. This is true even though a local legislative body exceed its powers. S. C, 20 
How. Pr. 458. See also case of Spring Valley Water Works vs. Bryant, 52 Cal. 
132. The decision of this case was based on a special provision of the code of civil 
procedure, but the section in question was a simple statement of the common law. 
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trative officers, as Mr. Dicey implies ; nor for the trial of civil 
suits, in either contract or tort, against the government ; 1 but 
for the purpose of affording the private citizen a speedy and 
inexpensive remedy against the acts of the administration, be 
they general in their character, like decrees or ordinances, or 
special, like warrants or orders. And their jurisdiction is larger 
than what we have called the "administrative jurisdiction" of 
our courts ; for in addition to all the remedies which we offer, 
the French law allows the individual 

(1) In all cases where an actual right is invaded, to have the 
discretion of administrative officers reviewed by the administra- 
tive courts ; and 

(2) To appeal directly to the highest of these courts against 
any acts of any officers, on the ground that they have acted 
without jurisdiction or in excess of their powers. 

And not only is the actual jurisdiction of these French admin- 
istrative courts larger than that of our ordinary courts, but the 
remedy is easier of application, because there is very little 
attempt at a differentiation of remedies in the procedure. 
There is never any question whether a given form, like a man- 
damus, or certiorari, or injunction, is the proper one. A simple 
appeal is to be made in all cases. The only difficulty which can 
arise is as to the jurisdiction of the courts themselves. The 
principle of the separation of powers may, and often does, give 
rise to conflicts of jurisdiction, which are decided by a special 
tribunal — the tribunal of conflicts. But when once the jurisdic- 
tion of an administrative court is admitted, there is no difficulty 
met with in the pleading. No one can be thrown out of court 
for having chosen a wrong remedy. Again, the procedure in 
the French administrative courts is very simple and inexpensive. 
This has been the aim of all the laws and decrees by which it 
is governed. Its further characteristics are as follows : It is 
in writing, though parties must, on their demand, be heard 

1 Cases of this sort go regularly before the ordinary courts, where the state occu- 
pies about the same position as an individual suitor. There are*, it is true, certain 
matters in which, by an exception to the usual rule, suits against the state are tried 
before the administrative courts, and other rules applied than those of the civil code. 
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orally. 1 It is the judge who directs it ; he has the right 
to seek the truth himself wherever he may find it, and thus 
may order the production of all papers which appear to be 
necessary. 2 In other words, the procedure is inquisitorial in 
character. 

The advantage of such a simple and inexpensive procedure 
can hardly be overestimated. It was the desire to secure this 
advantage which led the New York legislature to grant to the 
Superintendent of Public Instruction the " administrative juris- 
diction " already noticed. 8 The desire to obtain such a procedure 
is one of the motives which have led to the introduction into 
Congress of numerous bills to create a court of customs and 
provide for the speedy trial of customs revenue cases.* 

It has been shown that an "administrative jurisdiction," in 
the European sense, is not absolutely foreign to our law ; but, 
on the contrary, has in some cases been adopted. The reasons 
that have led to this partial adoption are the same that have 
induced the French to retain the system in the far more ex- 
tended form they have given it. And it is certainly a question 
worth considering, whether it would not be advisable for us 
either to adopt some such plan, or so to extend the jurisdiction 
of our ordinary courts, that the legislative and discretionary acts 
of administrative officers may be subject to a fuller judicial con- 
trol. The tendency, as seen in the certiorari cases in the New 
York courts, 5 and in the New York laws of 1880 and 1886, in 
regard to the review by the courts of official discretion in assess- 
ment-valuation and license cases, seems to be in the latter 
direction. The advantages of this arrangement (viz., the develop- 

1 D. 12 juillet, 1865, art. 11. 

2 Aucoc, Conferences, t. i., p. 521. 

3 See above, pp. 543, 544- 

4 The latest bill of this sort was introduced last spring (1886) by Mr. Abram S. 
Hewitt. It provides for a special court, one of whose judges shall be a customs 
expert. It is to be regretted that the bill does not give to the court the decision of 
all customs questions. It is desirable to give the importer the right of appealing from 
reappraisements, for our system of reappraisement is one of the weakest points in our 
customs law. See an article by the writer on " The Collection of Duties in the United 
States," Political Science Quarterly, March, 1886, p. 36. 

s All these cases are collected and examined in People vs. Assessors, 39 N. Y. 81. 
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ment of an "administrative jurisdiction " in the ordinary courts) 
are, that we may thus make use of existing institutions, and may 
avoid the conflicts which always result from the presence of two 
series of courts whose jurisdictions it is often difficult to distin- 
guish. But this solution of the question has also its disadvan- 
tages. The cumbrous forms of the ordinary courts are in- 
troduced into matters which, on account of the great public 
interests connected with them, need a speedy and inexpensive 
system of procedure. Again, administrative cases require for a 
correct and fair decision of the numerous questions of fact and 
expediency contained in them, the possession on the part of the 
judges of a certain amount of expert knowledge. This expert 
knowledge will rarely be found in the judges of the ordinary 
courts, who are simply learned in the law, and generally in but 

one of its branches — private law. 

Frank J. Goodnow. 



